
T
he class action rule of federal 
practice, Fed.R.Civ.P. 23, was 
amended in 2003 to state spe-
cific criteria for federal courts 
appointing class counsel after 

certifying a class action. While Rule 
23, as amended, says little about the 
qualifications for the appointment of 
class representatives, in appointing 
class counsel Rule 23(g)(1)(A) states 
that courts "must consider" not only 
counsel's "experience in handling class 
actions," but also counsel's experience 
with "the claims asserted in the action" 
and "knowledge of the applicable law." 
Fed.R.Civ.P. 23(g)(1)(A)(ii)&(iii).

The New York Legislature has yet to 
mount a comparable effort to reform 
CPLR Article 9, the class action rules 
for New York practice. In 2003 the 
New York City Bar Association adopt-
ed a report of the Council on Judicial 
Administration and the Committee on 
State Courts of Superior Jurisdiction 
proposing amendments to Article 9, but 
adequacy of counsel was not an element 
of that report.1 Those committees are 
working on a new report, anticipated 
for completion in the autumn, which 
will contain a proposal to adapt the 
new Federal Rule 23(g) to state prac-

tice. (The author has helped lead and 
participated in these efforts.)

Recent decisions of New York's trial 
courts, however, suggest that courts 
already are giving greater scrutiny to 
class certification motions seeking the 
appointment of class representatives 
and class counsel, adopting Rule 23(g)'s 
focus on the experience of counsel and 
considering the qualifications of the 
proposed class representative.

This article summarizes the sparse 
guidance provided by the CPLR on such 
appointments, and reviews five recent 
decisions addressing adequacy issues.

Prior Case Law
Article 9 of the Civil Practice Law 

& Rules provides only skeletal criteria 
for the appointment of class repre-
sentatives and virtually none for the 
appointment of class counsel. CPLR 
901(a)(4) prescribes as one of the "pre-
requisites to a class action" that the 
plaintiffs may sue on behalf of a class 
"if…the representative parties will fairly 
and adequately protect the interests of 
the class."

CPLR 907(2) authorizes a court to 
require notice to provide class mem-
bers with "the opportunity…to signify 
whether they consider the represen-
tation fair and adequate…." As far as 
they go these provisions warrant no 
criticism—they have been in the CPLR 
since enactment of the new Article 9 in 
1975, and parallel language has existed 

in the Federal Rules of Civil Procedure 
since the current rules were adopted 
in the mid-1960s.2

Under these rules New York courts 
traditionally have held that the factors 
to be considered in determining ade-
quacy of representation are "whether 
any conflict exists between the repre-
sentative and the class members, the 
representative's familiarity with the law-
suit and his or her financial resources, 
and the competence and experience of 
class counsel."3 A representative was 
adequate if he or she had a "general 
awareness of the claims and the liti-
gation…"4 and retained counsel that 
was "competent and zealous."5 Prior 
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to amendments to Federal Rule 23 in 
2003, federal courts addressing ade-
quacy also focused on the absence 
of interests antagonistic to the mem-
bers of the class and representation 
by competent counsel.6

Applying these two rules of the 
CPLR left a great deal of room for 
subjective judgment calls. For exam-
ple, in Ackerman v. Price Waterhouse 
(cited in fn.3), the trial court criticized 
the proposed class representative as 
being "an unsophisticated investor" 
who failed to understand the claims 
of the case, and sanctioned her coun-
sel for making the class certification 
motion. 252 A.D.2d at 201-02. On 
appeal the Appellate Division, First 
Department, reversed the finding of 
inadequacy based on the representa-
tive's "general awareness of the claims 
and the litigation, as demonstrated in 
her deposition…," and found the sanc-
tioned class counsel to have "amply 
demonstrated its experience and skill 
in class action litigation." The court 
vacated the sanctions and granted the 
certification motion for a limited class. 
Id. (The author was lead counsel for 
the plaintiffs.)

Recognizing that greater guidance 
to courts was warranted, in 2002 the 
Committee on Rules of Practice and 
Procedure of the Federal Judicial 
Conference provided a report to the 
Chief Justice of the U.S. Supreme Court 
noting that "adequacy of counsel has 
been considered only indirectly as 
part of the Rule 23(a)(4) determina-
tion whether the named class repre-
sentatives will fairly and adequately 
protect the interests of the class," 
referring to the language also found 
in CPLR 901(a)(4).

The report proposed amending the 
rule to "build on experience under Rule 
23(a)(4) and fill the gap by articulat-
ing the responsibility of class counsel 
and providing an appointment proce-
dure."7 The result was the new Rule 
23(g), an adaptation of which the city 
bar committees are proposing for the 
CPLR.8 But even with no parallel yet 

in the CPLR, New York courts seem 
implicitly to be following Rule 23(g)'s 
guidance on adequacy issues.

More Objective Consideration
Recent cases suggest that New York 

courts may be scrutinizing certifica-
tion motions more objectively, by 
requiring evidence of (i) the putative 
representative's personal stake in the 
case and its ability to serve as a check 
on counsel, and (ii) class counsel's 
knowledge of substantive law as well 
as class action practice.

For example, in two cases seeking 
certification of classes for wage and 
hour claims, courts in New York and 
Albany counties noted specifically that 
plaintiffs' counsel were well versed in 
both wage and hour law and in class 
action law. Ryan v. Volume Services, 
N.Y. Co. Index 652970/2012, 2013 NY 
Misc. Lexis 932 (Dec. 7, 2013); Picard 
v. Bigsbee Ent., Albany Co. Index No. 
1984/2013, 2014 N.Y. Slip. Op. 51113(U) 
at *1, 44 Misc.2d 1214(A)(June 24, 2014). 
In addition, the Picard court specifi-
cally cited to the plaintiff-representa-
tive's experience with the practices 
challenged by the action, finding his 
affidavit demonstrated his "adequate 
knowledge of the facts…based on his 
employment" during the class period. 
Id. at *1 & 4.

Scrutiny of a putative class repre-
sentative and its counsel yielded an 
opposite result in an unreported deci-
sion released earlier this year by the 
Supreme Court for New York County, 
City Trading v. Nye, N.Y. Co. Index No. 
651668/2014, 2015 WL 93894, 2015 NY 
Slip. Op. 50008 (Jan. 7, 2015). A sum-
mary of the facts is necessary to under-
standing the court's handling of the 
adequacy issues.

The City Trading complaint chal-
lenged the adequacy of proxy statement 
disclosure soliciting approval of a merg-
er between Martin Marietta Materials, 
Inc. and Texas Industries, Inc. On the 
eve of a preliminary injunction hearing, 
the parties settled the case on the basis 
of supplemental disclosures regarding 

the settlement and an agreement for 
the payment of attorney fees. Id. at *2. 
The court concluded that defendants 
had agreed to the supplemental disclo-
sures and the payment of attorney fees 
because of "significant and irreparable" 
costs that would be incurred by delays. 
Id. at *1.

The court had already criticized 
the terms of a release as originally 
proposed, because it might have pre-
cluded claims such as breach of fidu-
ciary duty that were not raised in the 
complaint. Id. at *1 & 10 n.11. Even with 
a more limited release, however, the 
court found the supplemental disclo-
sures not material and found the litiga-
tion "frivolous." Id. at *20. The court 
denied the motion for certification of 
a settlement class and approval of the 
settlement, and directed defendants 
to answer the complaint or move to 
dismiss. Id. at *22. The docket indi-
cates that case was dismissed on the 
merits, while preserving for plaintiffs 
a right to appeal the order disapprov-
ing the settlement. N.Y. Co. Index No. 
651668/2014, NYSCEF Docs. 112 & 113.

The case is significant to a discus-
sion of adequacy of counsel because, in 
addition to finding that the settlement 
was not fair, adequate and in the best 
interests of the class, the court found 
that the plaintiffs and their counsel were 
"ill-suited to represent the class." Id. 
at 22. The court concluded that the 
plaintiff was "essentially a fictitious 
entity," and that "where a proposed 
class representative appears to be a 
fiction, there is the concern that it has 
no accountability, either to the class 
or to the court," and could not "act as 
a check on the attorneys" in order to 
ensure that "the interests of the mem-
bers of the class will take precedence 
over those of the attorneys." Id.

The court agreed with defense coun-
sel that, as a "fictitious entity," the 
plaintiff's interests conflicted with the 
interests of the class, and that this "fun-
damental conflict" caused class counsel 
"to advance meritless claims…resulting 
in awards of attorneys' fees that are 
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wholly out of proportion to any real 
benefit conferred on shareholders." 
Id. at *9.

A second recent case involving the 
adequacy of class counsel in negoti-
ating a settlement is Gordon v. Veri-
zon, N.Y. Co. Index No. 653084/2013, 
2014 WL 7250212, 2014 N.Y. Slip Op. 
33367(U) (Sup. Ct., N.Y. Co., Dec. 19, 
2014). Like the City Trading case, Gor-
don involved a challenge to disclosure 
materials seeking shareholder approval 
of Verizon's acquisition of a minority 
interest in Verizon Wireless. Settlement 
once again was based on supplemental 
disclosures and the payment of attor-
ney fees.

Objections made by two sharehold-
ers "moved the court to take a second 
look" at the settlement "and more close-
ly scrutinize it as part of the court's 
final determination of whether it truly 
is fair, adequate, reasonable and in the 
best interests of class members." Id. As 
in City Trading, the court in Verizon was 
concerned that the class "was being 
divested of valuable rights in the form 
of a broad release of claims" proposed 
as part of the settlement, and the dives-
titure of these rights "cannot be justi-
fied by trivial disclosure adjustments" 
that did not provide material additional 
information about the transaction. Id. 
at *4.

After detailed review, the court found 
that the supplemental disclosures did 
not "materially enhance the sharehold-
ers' knowledge about the merger …, 
[and] provide[d] no legally cognizable 
benefit to the shareholder class…." 
Id. at *11-12. While the court did not 
address directly the adequacy of the 
class representative or its counsel, 
criticism was implicit in the court's 
quoting authority on "the incentive of 
class counsel, in complicity with the 
defendant's counsel, to sell out the 
class by agreeing with the defendant" 
to a settlement involving "a meager 
recovery for the class" but legal fees 
for class counsel and a broad release 
provided to the defendant. Id. at *8-9 
(citing Creative Montessori Learning 

Centers v. Ashford Gear, 662 F3d 913, 
918 (7th Cir. 2011). The court rejected 
the proposed settlement. Id. at *14.

Notice Requirements
CPLR 908 sets forth the requirements 

for judicial approval and notice require-
ments for the settlement of class actions. 
They are considered here because the 
Appellate Division has held that provid-
ing notice should be viewed as a fidu-
ciary responsibility and performance 
as a fiduciary may be considered in an 
adequacy determination. CPLR 908 reads:

A class action shall not be dis-
missed, discontinued, or compro-
mised without the approval of the 
court. Notice of the proposed dis-
missal, discontinuance, or compro-
mise shall be given to all members 
of the class in such manner as the 
court directs.

The language is essentially the same 
as Rule 23(e) of the Federal Rules of Civil 
Procedure from 1966 to 2003.9

The question is whether the term 
"class action" as used in CPLR 908 
includes actions pleaded as class actions 
but not yet certified. The First Depart-
ment concluded that an action pleaded 
as a class action is a class action for 
purposes of CPLR 908, and that notice of 
settlement is required. Avena v. Ford, 85 
A.D.2d 149 (1st Dept. 1982). The decision 
has been criticized, and some thought it 
had been abandoned in the 30 years that 
have passed, but a May 1 decision by 
the Supreme Court for New York County 
held that Avena is still good law. Vasquez 
v. National Securities, N.Y. Co. Index No. 
155613/2014, 2015 WL 1963675 at *2 (May 
1, 2015).

Avena's facts illustrate how CPLR 
908 applies to pre-certification settle-
ments. Plaintiffs brought a class action 
arising out of defective engine blocks. 
Ford Motor Company settled with the 
two named plaintiffs for reasonable relief 
and paid $6,000 for their attorney fees. 
The Supreme Court denied a motion for 
approval of the settlement because it did 
not provide for class notice, and the First 
Department affirmed. 85 A.D.2d at 151-52.

The First Department's view was that 
the obligations assumed by named plain-
tiffs pleading a class action, including 
the notice obligation, were fiduciary in 
nature, and that "[i]t is a basic duty of 
a fiduciary to disclose all relevant facts 
to his beneficiaries." 85 A.D.2d at 152-53. 
In a line seemingly designed to discour-
age class pleadings, the court stated: 
"Fiduciary obligations should not be 
lightly assumed and cannot be lightly 
discarded." 85 A.D.2d at 156. The Vasquez 
court, while appearing not to be so rigid, 
did acknowledge this fiduciary analysis. 
Vasquez at *1 n.1.

Of equal concern to the court, how-
ever, was potential abuse of the class 
action device for the plaintiff's personal 
benefit.

[T]he potential for abuse in a pri-
vate settlement even before cer-
tification [is] widely recognized. 
The requirement of notice to the 
class makes settlement more dif-
ficult, perhaps even impossible in 
some cases. But of course CPLR 908 
intends to make settlement of class 
actions somewhat more difficult 
as part of the price of preventing 
abuse.

85 A.D.2d at 153.
It is unlikely that any party wants 

notice where no class has been certified. 
The defendant wants no publicity and 
the plaintiff wants no costs, which under 
CPLR 904(d)(1) it might have to pay. See 
CPLR Commentary, CPLR 908, C908.2. 
The CPLR commentary also points out 
that the settlements will have no res 
judicata effect without certification, 
and judiciary review should be enough 
to prevent abuse. The Vasquez court 
held, however, that it "must follow the 
Appellate Division's clear precedent," 
that Avena is still good law, and that any 
change should come from the Legislature 
or the appellate courts. Vasquez at *2.

In its 2003 report, the city bar advo-
cated amending CPLR 908 to provide 
that any action pleaded as a class 
action should be dismissed only after 
court approval, but that notice should 
be required only when necessary to pro-
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tect members of the putative class. At the 
time, a proposal was pending to amend 
the federal rule to remove both the judi-
cial approval and notice requirements,10 
but the city bar proposal retained the 
requirement of judicial approval.11 The 
final amendment of Rule 23(e) of the 
Federal Rules followed the approach 
advocated by the city bar, and is now 
in Fed.R.Civ.P. 23(e).

Current Class Action Practice
What do these five cases tell us? They 

are not a statistical sampling of class 
action litigation under the CPLR, but they 
are enough to suggest the following:

1. In considering class certification 
motions, courts may be following 
the lead of Fed.R.Civ.P. 23(g)(1)
(A) and looking at the experience 
of class counsel in the substantive 
law at issue as well as its experience 
in class action practice.

2. This focus on both substantive 
and procedural law may provide 
defense counsel with another tool 
to oppose class certification. Plain-
tiffs' counsel not having expertise in 
both the substantive law and class 
action practice may wish to con-
sider teaming up with a firm having 
the missing experience to flesh out 
a certification motion.

3. A certification petition should dem-
onstrate the client's ability to serve 
as a check on counsel, and the puta-
tive representative's interest in the 
case should be sufficient to provide 
an incentive to do so.

4. Releases provided as part of set-
tlements should be tailored to the 
wrongdoing alleged in the com-
plaint. A class cannot be divested 
of valuable rights for "trivial dis-
closure adjustments." See Verizon 
at *4.

5. New York judges may be develop-
ing a greater willingness to take on 

active management of class actions. 
The City Trading court may have 
breathed new vigor into the tradi-
tional criteria that the interests of 
the class representative must not 
be antagonistic to the interests of 
members of the class.

6. Both plaintiff and defense counsel 
must be aware of CPLR 908's notice 
requirements. While amendments 
to conform to the federal approach 
have been proposed, the 30-year old 
Avena case, which many thought 
was outdated, is still good law.
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